THE SUFFOLK LAW

The New Legislation

By Eric L. Morgenthal

Here we go again. Congress
has chosen to tweak the Internal
Revenue Code for the third time
in as many years. And if you
want to sound trendy describing
this one... call it JAGTRRA
(that’s short for the Jobs and
Growth Tax Relief
Reconciliation Act of 2003).
Signed inte law on May 28,
2003, the changes behind this $350 billion
tax cut were not terribly complex; howev-
er, the multiple expiration dates instituted
to bring the tax act within budget will com-
plicate tax planning. While on the surface
it appears that these tax cuts are new, many
of the provisions merely serve to acceler-
ate benefits previously set in place with
EGTRRA (the Economic Growth and Tax
Relief Reconciliation Act of 2001) and
JCWAA (the Jobs Creation and Workers
Assistance Act of 2002).

As I reviewed the provisions of the new
federal tax legislation, I continued to recall
the legendary song from Fiddler on the
Roof... Sunrise, Sunset, Sunrise, Sunset.
Clearly, a concern for attorneys raised with
this new legislation will involve coordinat-
ing and integrating the enactment and sun-
set dates for each provision in their tax
plans. What are these sunset provisions?
Essentially, they are a congressional
method of enacting legislation that carries
a long term price-tag beyond the budgeted
amount. To reduce their cost, certain provi-
sions are set to expire before they grow too
expensive. What the administration ulti-
mately hopes is that the burden would be
imposed upon a later Congress to keep the
tax benefits in place.

Eric L. Morgenthal

Reduction In Long Term
Capital Gains Tax

Another major aspect of
JAGTRRA involves the reduc-
tion in the long-term capital
gains rate for sales, exchanges
‘and payments received on or
after May 6, 2003 through the
end of 2008. The rates were
adjusted from 20 percent to 15
percent for individual taxpayers
who are in a higher than 15 percent rate
bracket and from 10 percent to 5 percent
for taxpayers in the 10 and 15 percent
brackets. In 2008, taxpayers in the five per-
cent bracket obtain a zero percent rate.
These reduced rates are applicable to cal-
culations of both regular tax and AMT lia-
bilities. Not included in the new law are
the rates upon the sale of collectibles
(which remains at 28 percent) and the max-
imum rate upon the sale of Section 1250
depreciable realty (which remains at 25
percent). In addition, the 18 and 8 percent
rates set forth with EGTRRA for qualified
five-year property will not reemerge until
2009 when JAGTRRA long-term capital
gains rates reach their sunset.

Will these rate reductions stimulate
stock market investment and the overall
economy? Legislators are hopeful that
those who have maxed out their eligible
pension contributions can now save addi-
tional funds without bearing a large tax
burden for doing so. However, others
argue that the new legislation may actually
decrease pension investing by soon to be
retirees because it would effectively con-
vert the post contribution earnings from
capital gain to ordinary income.
Unfortunately, the reduced rates applied to
long term capital gains does not apply to



Acceleration Of Individual Tax Rate
Reductions

The legislation impacting the most tax-
payers under the new law involves the
accelerated reduction of the individual tax
rates. JAGTRRA expanded the 10 percent
bracket by accelerating the provisions set
forth in EGTRRA (which would other-
wise have first been effective in 2007).
This 10 percent bracket then contracts in
2006 to pre-EGTRRA levels but reap-
pears in 2008. Additionally, JAGTRRA
reduces the individual marginal tax rates
as follows: 27 to 25, 30 to 28, 35 to 33 and
38.6 to 35 percent.

Since the rate changes are retroactive-
ly effective to January I, 2003, many
taxpayers will now have more dispos-
able income for the remainder of the
year. Unfortunately, provisions have not
been implemented for employees to
obtain current refunds of excess with-
holdings received year to date.
Taxpayers will need to adjust their taxes
withheld to compensate for any over-
withholding made since January.
Otherwise, any excess can be refunded
with the filing of the 2003 tax return.
Similarly, taxpayers that tender estimat-
ed payments will need to adjust remain-
ing quarterly estimates. The IRS has
begun posting the withholding tables on
its web site (located at www.irs.gov) and
the printed version (Publication 15-T)
should be available by the end of June.
Employers are being granted until July 1
to adjust employee withholding in
accordance with the new tables.

the asset growth within qualified plans.

The reduced long term capital gain rates
make it attractive to integrate lifetime
transfers into estate plans. Typically a
donee retains the donor’s carryover basis
for gifted property. The now reduced tax
cost to the donee of liquidating the proper-
ty makes the gift itself more valuable. As
always with lifetime transfers, any post-
gift appreciation would be removed from
the estate. In the immediate term, attorneys
should compare whether the total tax cost
associated with gifting would be less than
the ultimate cost of estate tax inclusion for
the property. Nonetheless, the estate tax is
set for repeal in 2010 and a carryover basis
would be imposed upon all inherited assets
beyond the first 1.3 million (with an addi-
tional 3 million for the surviving spouse).
As a result, the tax incentive to conduct
inter vivos gifts would diminish as the uni-
fied credit increases and 2010 approaches.

On the same note, the incentive to gift
appreciated securities to charitable organi-
zations has also been reduced. Aside from
the long established 30 percent of Adjusted
Gross Income (AGI) limitation, there will
be less of a benefit derived upon transfer-
ring the underlying tax liability.
Resultingly, Charitable Remainder Trusts
may also appear slightly less desirable
with JAGTRRA.

Reduction In Tax On Dividend
Income
The original intent of the administration
was to obtain a complete removal of dou-
ble taxation by eliminating the tax on
{continued on page 36)






