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By Laura Lane

The Suffolk County Bar Association
Installation and Judiciary Night was ele-
gant and undeniably a night to remember.
The evening, “In Celebration of the Bench
& Bar,” was held at the breathtakingly
beautiful Oheka Castle, a fitting location
for such a special event. 

Ilene S. Cooper became the 101st SCBA
President surrounded by hundreds of col-
leagues, family and friends. The third
female president in the Bar Association’s
history, Ms. Cooper received a great deal
of praise from well wishers. 

“I have been friends with Ilene for more
than 25 years,” said State Supreme Court
Justice A. Gail Prudenti. “You are about to
be the beneficiary of her many energies,
talents and abilities.”

New York State Chief Administrative
Judge Ann Pfau marveled at Ms. Cooper’s
accomplishments saying that she had three
pages of background on the new SCBA
President. “I am delighted that it is a
woman president,” she added.

“No one says no to Ilene,” the master of
ceremonies, Honorable A. Kathleen
Tomlinson said. “Supreme Court Judge
Sandra Day O’Connor described Ilene as
‘relentless’ referring to her continual efforts
to get a commitment from the Supreme
Court Justice to speak to the SCBA.”   

Many people agreed that this was just
the type of president that they’d like to see
lead the Suffolk County Bar Association.
Suffolk County District Administrative
Judge H. Patrick Leis III, unable to attend,
wrote a letter of praise to Ms. Cooper. He
wrote that he was confident that Ms.
Cooper would be an excellent president,
remarking on her “proven record of leader-
ship and dedication to bettering the legal
profession in Suffolk County.”  

The evening also included the presenta-
tion of several awards. Scott M. Karson,
SCBA Past President (04-05) graciously
accepted a Director’s Award as did Amy L.
Chaitoff, the chair of the Animal Rights
Committee. Immediate Past President James
R. Winkler described both award winners as

A Heartfelt

Welcome
_________________
By Ilene S. Cooper

Below please find the speech that the new
SCBA President Ilene S. Cooper gave at the
June 4 Installation and Judiciary Night.

Good evening, welcome to you all- justices, judges, col-
leagues, friends and family. I thank each and every one of you
for being here, and am especially grateful to Jane LaCova,
members of the Bar Association staff, and my committee of
supporters for all of your efforts in making this evening a suc-
cess. And of course, my sincere gratitude to my predecessor
Jim Winkler, for his leadership, his unyielding support and
continuing friendship.

Finally, last but certainly not least, my deepest gratitude to
my family-my mother, for all of her efforts in regard to the
invitations, my son, Jared, for his tireless work in producing
the video loop being shown this evening, and my husband,
Mitchell and my son, Alexander, for their advice and under-
standing.

I stand before you tonight filled with both humility and pride.
I am humbled by the trust you have reposed in me, and honored
to be serving you as this organization's third female President in
101 years.

If someone had said to me when I graduated from law school
that this position would one day be mine, I would have thought
it a foolhardy notion. But here I am, after many years of hard

  PRESIDENT’S MESSAGE

CPR/AED and Heimlich Training
Thursday, July 23, 10 a.m. to 2 p.m. 
and 5 to 9 p.m. 
Bar Center, $20/person.
Instructor: Barry M. Smolowitz. Limited space,
call the Bar Center for reservations.

Golf and Fishing Annual Outing
Monday, August 3
Golf: Rock Hill County Club, Manorville.
Shotgun start 1 P.M.  Fishing aboard a private
charter board the Osprey IV, out of Port Jefferson
Harbor, 7:00 a.m.  
Fishing trip underwritten by State Bank of Long
Island. Call the Bar Center for further information.

East End Membership Cocktail Party
Tuesday, September 22 at 6:30 p.m.
Wolffer Estate Vineyard, Sagaponack, NY.  An
American winery in the classic European
tradition.  
Partially underwritten by Farrell Fritz, P.C.

West End Membership Cocktail Party
Monday, October 26 at 6 p.m.
Blackstone Steakhouse, 10 Pinelawn Road,
Melville.  

The September and October Membership meetings
are planned for SCBA members to come together
to share ideas, discuss community issues, and their
impact on the legal community in Suffolk
County.  Save these dates and plan to attend. 

BAR EVENTS

Ilene S. Cooper
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SCBA Installation and Judiciary Night
More Than a Touch of Class

Suffolk County Surrogate Judge John M. Czygier, Jr., left, installed the new Board of
Directors that included, from left, First Vice President Matthew E. Pachman, Treasurer
Dennis R. Chase, Second Vice President Arthur E. Shulman, President Elect Sheryl L.
Randazzo, and William T. Ferris III, Secretary.

SCBA’s new President Ilene S. Cooper toasts the Bar Association at her installation.
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“An animal's eyes have the power to
speak a great language.” ~Martin Buber
_________________
By Amy L. Chaitoff

Dogs, cats, parrots, chinchillas, rabbits
and a poker playing Yorkie, were just
some of the guests in attendance at the
SCBA Animal Law Committee’s first
annual “Dog Day Afternoon Agility Expo
and Pet Fair” this past Sunday May 31st at
Doggie “U” K9 Academy in Bay Shore.
The 13,000 square foot facility trans-
formed into a menagerie with over 20 ani-

mal rescue groups participating in the fun
and educating the community on how ani-
mals assist people everyday, the legal
issues affecting animals and the people
who care for them and the importance of
treating animals humanly.  Some of the
groups in attendance included Grateful
Greyhounds, Monty’s Place Chinchilla
Rescue and Refuge, Project Sage Horse
Rescue Inc., Long Island Parrot Society of
New York, A Home at Last; the list goes
on and on.  Walk 97.5 FM Radio K.T.
Mills generously promoted the event on
her radio show every day several times
throughout her program and acted as MC

for several hours announcing the agility
demonstrations and the over 12 presenters
that educated and entertained the public
throughout the day.  

Presenters included Canine Companions
for Independence, Suffolk County Police
Department K9 Unit Demonstration, Guide
Dog Foundation for the Blind, K9 SAR
CERT Demonstration, Suffolk County
Sheriff’s Office K9 Unit, Doggie “U” K9
Academy and many more.  A few of the
presentations included, the Guide Dog
Foundation and Canine Companions for
Independence who taught spectators how

animals assist people with disabilities of all
kinds, including physical and emotional
disabilities, and help them live full, inde-
pendent lives.  The Animal Law
Committee educated attendees on the cru-
elty laws protecting animals in New York
State.  Monty’s Place Chinchilla Rescue
and Refuge, Long Island Parrot Society of
New York, and Long Island Rabbit Rescue
educated the public on how to care for
these delicate beautiful animals and how to
pick the right pet to compliment a person’s
lifestyle.  For even more fun, the “Amazing
Jilli Dog,” the world’s only poker playing
dog and her guardian Rick Caran, as seen

on Animal Planet and in newspapers and
magazines all over the world, also made
appearances throughout the day.  Jilli Dog
wowed the audience as she picked out
playing cards and placed bets and won a
few hands of poker.  She even grabbed tis-
sues for her guardian or audience members
if they sneezed. Vendors sold everything
from designer dog collars, clothes, and toys
to gourmet organic dog treats and special
order cookies and birthday cakes for that
special dog, cat or horse in your life.
Student volunteers from St. John the
Baptist painted children’s faces of all ages
as dogs, cats, tigers etc., and well known
and loved child magician and balloon
artist, Amazin Jess, created balloon ani-
mals and Disney characters for the kids.

The Animal Law Committee organized
this educational and fund raising event in
order to further its mission of educating
fellow attorneys and the public on animal
related legal issues, humane education, as
well as contemporary issues effecting ani-
mals and the people who love them.  The
group raised over four thousand dollars to
be earmarked for the committee’s future
CLE programs, public outreach and
humane education efforts. Members want-
ed to make this a fun interactive event
where members of the Bar Association as
well as the public could learn about the
Suffolk County Bar Association’s Animal
Law Committee and learn about the many
animals we share our lives with, their care,
and the important legal and welfare issues
effecting animals, with the added bonus of
enjoying an exciting dog agility event and
hopefully finding some homeless animals
some forever families.

Generous sponsors included Compu-
geeks, Schroder & Strom LLP, Pet Peeves
Inc., Land Baron Abstract Co. Inc.,
Lidogdirectory.com, and South Shore
Financial Service, LLC, among others.
Raffle prizes included a Net Book, 4 box
seats at a Yankee game, a Nano IPOD,
digital camera, and LI Ducks autographed
baseball and more.  Rescue groups were
also able to share their message of kind-
ness and respect to all animals, choosing
the right pet for families, the importance of
spaying and neutering, and the great need
for adoption. Several rescue groups were

able to match homeless and abused ani-
mals with loving families that will give
them a forever home.  Below is one such
testimony from A Home at Last Rescue.

The members of the Animal Law
Committee all pulled together and put in
many hours to make this event such a great
success. The members are grateful for the
outpouring of emails received from fellow
Bar Association members saying how
excited they were about the event and
applauding the efforts.  

SCBA members or their friends interest-
ed in sponsoring the Animal Law
Committee’s public outreach and humane
education efforts, or wanting to sponsor an
annual event next year, or interest in mem-
bership of the Animal Law Committee
should contact Amy Chaitoff at (631) 265-
0155 or email amy@chaitofflaw.com.

Note: Amy L. Chaitoff is a solo practitioner
with an office located in Smithtown that she
opened in 2006.  She offers a full service
law firm, however her practice focuses on
representing clients with animal related
legal matters including non-profit organi-
zations and municipalities. Amy co-founded
the Animal Law Committee in 2007 along
with co-founder and mentor Jim Gesualdi
and co-chaired the committee in 2007 and
serves as its current chair assisted by Karen
Strom, Esq.  She is Vice Chair of the New
York State Bar Association's Animal Law
Committee, and Chair of the International
Animal Law sub-committee for the
American Bar Association's Animal Law
Committee.  Amy has been a guest lecturer
for the New York State Bar Association’s
Animal Law Committee, the Suffolk County
Bar Association and the League of Women
Voters.

Dogs and Friends Mark The Day
ANIMAL LAW

One of the dogs from Little Shelter avail-
able for adoption who did not go home
with a new owner.

Amy L. Chaitoff, the chair of the SCBA Animal Rights Committee speaking at the first Dog
Day Afternoon Agility Expo and Pet Fair.

____________________

By Eric L. Morgenthal

Have any of your small business clients
ever hoped and prayed for a really bad
day, a day when no one comes to their
store or place of business? Not a single
customer.  Chances are if they have, then
they were likely undergoing a Sales Tax
observation audit by the New York State
Tax Department.

Everyone seems to have heard about
these audits.  They imagine two auditors in
suits sitting in a Ford sedan discreetly
counting pizza boxes as the customers leave
the restaurant.  Has this happened before?
Sure, but it’s a bit more complicated than
that and the results span long past that day.

Adequacy of Records
Pursuant to the NYS Tax

Law, taxpayer’s are required to
maintain records of every sale
they’ve conducted during the
audit period.1 The auditor must
request them and in turn they
must be provided.  It becomes
a shock to clients when they
are informed that they didn’t
maintain the records required
by NYS Tax Regulations. The conse-
quences that result can be harsh.

Business records serve as the initial
line of demarcation. In the absence of
adequate books and records, the Tax
Department can then utilize any or many

of several estimated audit tech-
niques to establish the tax due. 2

Once the records are deemed
inadequate, the burden is shifted
to the taxpayer to now disprove
the auditor’s determinations.
Pursuant to the NYS Tax
Regulations, the Tax Department
may use “any information avail-
able,” even if not derived from
the taxpayer’s place of business.

Mark-ups, error-rates or external indices
can then be utilized as the basis for an
assessment.  By the way, the method
doesn’t have to be perfect or even the best
of the methods available. 3 The statute
only requires that the methodology used

to arrive at it be reasonable. 
Perhaps the most highly contested

method is the observation audit.  During
these audits, tax field auditors observe
one or two days of sales activity at the
business premises.  The audit results are
then extrapolated (sometimes through the
application of an error rate) and then pro-
jected throughout the audit period.  This
is where it starts to get ugly.  Take a
restaurant on the east-end of Long Island
observed in summer or a luncheonette
located in a business district observed
mid-week and the projected results aren’t
pleasant.  The auditor may provide a
“concession” or an “allowance” for those
factors but they oftentimes fail to com-

Pitfalls of a Sales Tax Observation Audit
TAX LAW

Eric L. Morgenthal

(Continued on page 24)
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pensate for the circumstances.  A common
question asked by clients is, “is this
legal?”  The answer is yes and in fact,
observation audit results have been sus-
tained in the courts.

Who says a flat tax is simple?
The New York State Sales/Use Tax is a

flat-tax structure.  And how often have we
heard that instituting a flat tax would
make everything less complicated?
However, with a closer look at the New
York State Sales Tax, one could see that
even a flat tax can create a huge mess.
Take a bagel store for example. A cus-
tomer purchasing a roll with butter and
bottled water would be subjected to NYS
Sales Tax on the entire purchase despite
the contents resembling prison food (or
mere sustenance).  Yet the customer
behind him in line purchasing a Snapple
Iced Tea with chocolate cake would pay
no sales tax at all because tea and baked
goods are considered exempt.  Based on
this example, you can see that logic often
fails to dictate the expected sales tax treat-
ment and that business owners can easily

find trouble if each sale is not reflected
properly during the audit period and the
observation audit.

Penalty abatement
At a car dealership, it’s best to negotiate

the price of the new vehicle before ascer-
taining the value of the one you are trad-
ing-in.  This isolates the variables and
makes it easier to understand how much
each component costs. Audits are often
structured the same way. After the tax is
negotiated, the final hand played in the
card game is the abatement of penalties.
In the past, “first-timers” were often
allowed penalty abatement as a matter of
grace.  However, it is no longer a sure
thing.  It should be noted that there are
two components to a traditional Sales Tax
Penalty; the penalty itself and the increase
in the interest rate on the underlying
assessment.  If abated, the penalty is
removed and the interest rate is reduced
from 14 to 9 percent statutory interest. 

Bear in mind that the penalties aren’t
just set aside without a little quid pro quo
expected from the taxpayer. The depart-

ment typically requires the execution of a
Waiver and Consent in exchange for the
favorable penalty reduction.  The signed
consent ends the audit but prevents the
taxpayer from further protesting the audit
results.

The Tax Department’s new policy
For quite some time, this procedure

resolved and ended the Sales Tax Audit.
After the representatives had negotiated
the tax as low as they could get it, they
would seek penalty abatement and then the
parties would move forward with their
lives.  However, the policy in the NYS Tax
Department has recently changed and it
has impacted the way that these audits
should be addressed.   Because of the cur-
rent economic climate, New York State
needs money.  As a result, Tax Department
employees have searched for and found a
steady source for new tax audits… name-
ly…existing audits.  Although not citable
as precedent, a recent case demonstrates
the new Department policy.  In the recent
ALJ Decision4 it was held that because the
“taxpayer signed the consent to the
Statement of Proposed Audit
Adjustments,” the Tax Department’s use of
the figures to subsequently “determine the
amount of additional unreported income
for income tax purposes was clearly prop-
er and appropriate.”  Therefore an execut-
ed consent could constitute an admission.
Adding insult to injury, the business owner
was not even allowed to provide offsetting
expenses (i.e. cash inventory or cash pay-
roll) against the additional income
imposed by New York State.  These are
liabilities that are typically here to stay.
Sales taxes are considered trust funds and
are not dischargeable in Bankruptcy.  

It doesn’t stop there
A high observation audit result can lead

to the ultimate parade of horribles. The
IRS has an information sharing program
with the NYS Department of Taxation and
Finance.  A single day observance of sales
can resonate into state franchise and fed-
eral corporate/individual income tax
assessments as well. Due to the potential
for a resulting multi-tiered institution of
additional taxes, the sales tax audit has
obtained a heightened importance and
must be addressed cautiously from incep-
tion. It doesn’t stop there.  Many sales tax
audits trigger follow-up audits to insure
continued compliance from the time the
last audit was completed.  

In light of the personal liability of these
entity-level deficiencies and the resulting
20-year renewable collection statute
against personal property of the parties
‘responsible’ to remit the tax, a successful
day of business could end up being the
worst day of your client’s life. 

Note: Eric L. Morgenthal, Esq., CPA,
M.S. (Taxation) maintains his law practice
in Smithtown, NY.  He is Co-Chair of the
Suffolk County Bar Association Taxation
Law Committee, a member of the Nassau
County Bar Associations–Tax Law
Committee, the NYS Bar Association-Tax
Section, the American Institute of CPA’s
and the IRS Liaison Committee of the
American Association of Attorney-CPA’s.
Questions or Comments can be directed to
his firm at info@litaxlaw.com.

1 NYS Tax Law Sections 1135 and 1142(5)
2 NYS Tax Law Section 1138(a)(1)
3 Matter of Vebole Edibles v. Tax Appeals

Tribunal, 162 A.D.2d 765
4 The Matter of the Petitions of Bok Hui Nam,

DTA Nos. 821515 and 822016

Bench Briefs
by a Notice of Motion rather than by a
Order to Show Cause as is required by
CPLR 321(b)(2). Under these circum-
stances, the court had no opportunity to
direct the manner and method of service.
Consequently, consideration of the merits
of this motion was precluded by the juris-
dictional defect.

SUFFOLK COUNTY 
COUNTY COURT

Honorable Jeffrey Arlen Spinner

Motion denied; out of state affidavit not
accompanied by certificate of conformity

In Fremont Investment and Loan v.
Michael Gramse, Michele A. Laezza
Gramse a/k/a Michele  Laezza a/k/a
Michele Gramse, “John Doe One”
through “John Doe Ten” the last ten name
being fictitious and unknown to the
Plaintiff, the persons or parties intended
being the tenants, occupants, persons or
corporations, if any having or claiming an
interest in, possession of, or lien upon the
premises described in the Complaint,
Index No. 19019-08, decided on February
27, 2009, the court denied plaintiff’s appli-
cation in this foreclosure action for leave to
amend the caption by striking “John Doe
One” through “John Doe Ten” and for
leave to amend  the complaint. In render-

ing its decision, the court noted that the
affidavit of merit provided was not submit-
ted in admissible form. Such affidavit was
signed and notarized in the State of Texas
and as not accompanied by the required
certificate of conformity with the laws of
the State of Texas. For an out of state affi-
davit to be admissible, it must comply with
CPLR 2309 [c] which requires that an out
of state affidavit be accompanied by a cer-
tificate of conformity.

Please send future decisions to appear in
“Decisions of Interest” column to Elaine
Colavito at elaine_colavito@live.com.
There is no guarantee that decisions
received will be published. Submissions
are limited to decisions from Suffolk
County trial courts. To be considered for
inclusion in the September 2009 issue,
decisions must be received by August 1,
2009. Submissions will be accepted on a
continual basis. All decisions sent to pre-
viously listed mailing address will still
considered for inclusion in future
“Decisions of Interest” column.

Note: Elaine Colavito graduated from
Touro Law Center December 2007 in the
top 6 percent of her class. She is an asso-
ciate at Heidell, Pittoni, Murphy, & Bach,
LLP, in Garden City, New York, concen-
trating in litigation defense. She can be
contacted at (516) 408-1600.

SCBA Connects Working Parents
A list serve has been created for Suffolk County Bar Association members who

are working parents and interested in connecting with one another. The idea behind
this most recent member benefit is that many attorneys in Suffolk County, both
male and female, are working parents who face the daily challenges of handling the
significant responsibilities of being an attorney while simultaneously having the
even more significant responsibilities of being a parent.  Childcare alternatives,
flexible schedules, integrating work and family life effectively, networking within
particular time limitations, and career development are just some of the potential
topics of discussion for participants.  

Ideally, the list serve can provide an opportunity for members to feel connected
to other similarly situated parent-attorneys, which may reduce feelings of stress and
isolation. At the same time, participants can make a true contribution to peers and
colleagues by offering practical suggestions and meaningful assistance based upon
their own experience as attorney-parents.

There is no obligation once you are a member of the list serve – you may stay on
the periphery and observe the members’ exchanges or you can become an active
participant.  Either way, the Working Parents List Serve is a member benefit of the
SCBA that you are welcome and encouraged to join.  To do so, please send a brief
e-mail expressing your interest to SCBA 1st Vice President Sheryl Randazzo at
srandazzoesq@aol.com.  Your working parent colleagues are looking forward to
your involvement.

- Randazzo

(Continued from page 3)

Pitfalls of a Sales Tax Observation Audit (Continued from page 12)

said when presenting the award. Mr.
Smolowitz, visibly touched by the honor
responded, saying, “I am the ultimate Bar
Association junkie, an affliction that
there appears to be no cure.”

The evening was also a celebration of
the installation of directors led by District
Court Administrative Judge Madeleine
A. Fitzgibbon. The following directors
were installed: Cheryl F. Mintz, Lynn

T. Ferris III, Secretary. 

Note: Laura Lane is the Editor-in-
Chief of The Suffolk Lawyer and the
Deputy Press Secretary for the Nassau
County Legislature, Majority Party. She
is an award winning journalist having
written for the New York Law Journal,
Newsday and the Herald newspapers
among others. Her short story is included
in an anthology of short stories, “2001: A
Long Island Odyssey.”




